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Executive orders look like law — but lack
the authority to back it up

One mechanism of federal lawmaking, examined in
depth — real Supreme Court cases, real citations, with
the tell that gives the misconception away.

B E F O R E  Y O U  B E G I N

How This Guide Works

This is the first release in Incognati Civics, applying the field-guide
format to the mechanics of federal lawmaking — the parliamentary
process most people never see explained. Each specimen goes deep on
one mechanism, with the heavier sourcing a legal claim actually
requires: official court citations, primary-source rules, and peer-
reviewed scholarship, listed in full on the references page.
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01 Executive Order Mistaken for Legislation 02 Bill Title vs. Bill Content
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HOW FEDERAL LAWS ACTUALLY GET CREATED

CIVICS SPECIMEN · NO. 01

PLATE I

Executive Order Mistaken for Legislation
Ordo Pro Lege
Governing precedent 1952 Status Foundational, still controlling law

OBSERVED SPECIMEN YOUNGSTOWN SHEET & TUBE CO. V. SAWYER, 343 U.S. 579 (1952)

During the Korean War, President Truman issued Executive Order 10340, directing the
Secretary of Commerce to seize and operate most of the nation's steel mills to prevent a
labor strike from disrupting wartime production. The order cited no specific statute —
only the President's general constitutional powers. The Supreme Court struck it down, 6–
3, holding that seizing private industry is a lawmaking power, and lawmaking belongs to
Congress alone.

RECURRING SPECIMEN UNITED STATES V. TEXAS, 579 U.S. ___ (2016)

In 2014, the Department of Homeland Security issued a directive (DAPA) deferring
deportation for parents of U.S. citizens and lawful residents — an executive action, not a
numbered order, but built on the same disputed premise: that the executive could create
new legal status for millions of people without new legislation. An equally divided
Supreme Court left in place a lower-court injunction blocking it.

THE HOOK

An executive order looks and functions like a law
— it's numbered, published in the Federal Register,
and covered as if it instantly changes what's legal.
That resemblance is exactly what makes the
mechanism easy to misread.

THE MECHANISM

An order is only as strong as the statutory or
constitutional authority behind it. Congress hasn't
delegated its lawmaking power just because a
president has signed something — Youngstown
drew that line explicitly, and courts still apply it.

Field mark: before treating an executive order as a new law, ask what existing statute or
constitutional power it's built on. If the coverage can't answer that, the order is standing on the
same ground Truman's seizure order stood on in 1952 — and lost.
See the full references page for complete citations, including the contrasting case where an order's

statutory basis held up in court.
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Sources · Specimen No. 01

References

every source checkable at the link provided; DOIs given where the source

has one
PRIMARY SOURCE · SUPREME COURT

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).
https://supreme.justia.com/cases/federal/us/343/579/

Official U.S. Reports citation. Full opinion, including Executive Order 10340's text, also available via the Library of Congress
(loc.gov/item/usrep343579) and GovInfo (govinfo.gov).

PRIMARY SOURCE · SUPREME COURT

United States v. Texas, 579 U.S. ___ (2016) (per curiam).
https://supreme.justia.com/cases/federal/us/579/15-674/

Decided June 23, 2016. An equally divided (4–4) Court affirmed the Fifth Circuit's injunction against DAPA without issuing a
controlling opinion — no majority holding resulted, but the block on implementation stood.

PEER-REVIEWED SOURCE

Deering, Christopher J., and Forrest Maltzman. "The Politics of Executive Orders: Legislative Constraints
on Presidential Power." Political Research Quarterly 52, no. 4 (1999): 767–783.
https://doi.org/10.1177/106591299905200405

DOI verified. Peer-reviewed analysis of when Congress does and doesn't constrain executive orders.

PRIMARY SOURCE · LEGAL REFERENCE

U.S. Const. art. I, § 1: "All legislative Powers herein granted shall be vested in a Congress of the United
States."
https://constitution.congress.gov/constitution/article-1/

The constitutional text underlying every case on this plate — via the official Congress.gov annotated Constitution.
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Closing Plate · Field Method

Reading Executive Order News: A Gut Check
four questions before a headline changes what you think a president can do

1 Find the authority
Does the order cite a specific statute or constitutional power — or only "the powers vested in me
as President"?

2 Check what it actually does
An order can direct federal agencies. It generally can't create new law, spend unappropriated
money, or bind private citizens the way a statute can.

3 Watch for the courts
An order being signed isn't the end of the story — litigation, injunctions, and rulings often
follow within days.

4 Compare to Congress
If the same policy would clearly require a new law, an order claiming to achieve it alone is the
pattern to question.

I N C O G N A T I  C I V I C S

The Series Continues

This is Specimen No. 1 of Incognati Civics. Eleven more specimens on
federal lawmaking are queued (see the cover), and four further Civics
subprojects — local government, elections, official data reporting, and
institutional communications — are planned beyond this one. The Incognati
Atlas catalogs the underlying patterns across all of it.

Civics Field Edition · Specimen No. 1 All specimens independently sourced

incognati.com

INCOGNATI
NAVIGATION INSTRUMENTS

FOR IDEAS

https://incognati.com/

